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In the Court of Appeals of the District of Columbia. 


No. 2666. 

WisewelI/ Wheeler, Appellant, 

vs. 

Aulick Palmer, U. S. Marshal for the District of Columbia. 


a Supreme Court of the District of Columbia. 

Habeas Corpus. No. 598. 

Wisewell Wheeler 
vs. 

Aulick Palmer, U. S. Marshal for the District of Columbia; 

Peter P. Shevlin. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Petition for Writ of Habeas Corpus . 

Piled January 5, 1914. 

In the Supreme Court of the District of Columbia. 

Habeas Corpus. No. 598. 

Wisewell Wheeler 
vs. 

Aulick Palmer, U. S. Marshal for the District of Columbia; 

Peter P. Shevlin. 

The petition of Wisewell Wheeler respectfully shows to the Court 
as follows:— 

1. That he is a citizen of the United States and a resident of the 
District of Columbia and has been such for more than twenty years. 

2. Your petitioner avers that he is unjustly and unlawfully de- 

1—2666a 




WISEWELL WHEELER VS. ' 

, . ! n ; n pimtodv without authority of 

tained and imprisoned and is. f £ the District of Colum- 
law by Aulick Palmer, E»q., • y ^ State of Pennsylvania, 

bia and Peter P. Shevlin agent for^h and impris0 ned as 

3 The petitioner avers that 0 f this Court based upon 

aforesaid by virtue of a warran ^ Pennsylvania: that upon 

'■irftSISWf" »* *™ d,r ,h * sutt 

Pennsylvania. -formation and belief avers that tn 

.1 The petitioner upon 11 . • j warrant by reason of the 

Court was without authority m 1 « u1 ^ alleged indictment 

C0U1 fact that said warrant ''^^^Tt notwithstending the m- 

Tnf dXXv^the agent of the State of Penn- 

^The'premises considered the v-etiUoner prays^ w Court 

Kt P a writ of Habeas Corpus i^ue‘^District of Colum- 
directed to Aulick Palmer, U. S. Mar* t0 pr0< iuce Wisewell 

bia and Peter before to Court so that the cause 

SiteSd detention and imprieonment^be “^WHEELER. 
District of Columbia **: ^ ^ petition by me 

I do solemnly swear that thereof; that the statements and 

subscribed, and knov e _^ ona t p no wledge are true, an os 

Se’n^n'in'StS»' ‘.J W. ■ 

Sutecribea and sworn to before ‘‘^lEDGeM’ILI^O^’ 

[seal.] Notary Public, D. b. 

J. B. STEIN, Arty. . 

Writ of Habeas Corpus. I 

Filed in Open Court, January 5, 1914. ^ 

The of" th. *“» “ A ”“ ,I - S ' I 

Greeting: d of wisewell Wheeler 

You are hereby commande ^ , g said together with the day and 
detained under your <' u -'totly , whatever name he may bc 

cause of his being taken and detainea^ M ciabaugh, Chief 

called in the same, before the H Distr i ct 0 { Columbia, in Cnm- 
JAstice of the Supwn. Otrgt of ' *»£$£££ City of Washington 

-SSif.ySlfS'S “»• - 10 
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A. M., after the receipt of this writ, to do and receive whatever shall 
then and there be considered of in his behalf, and have then and 
there this writ. 

Witness, The Honorable Harry M. Clabaugh, Chief Justice of said 
Court, the 5th day of January, A. D. 1914. 

[seal.] J. R. YOUNG, Clerk , 

By W. E. WILLIAMS, 

Assistant Clerk. 


Marshal's Retwrn. 


Service accepted. 


1/5/14. 


AULICK PALMER, 

U. S. Marshal , 
By W. B. ROBISON, 

Chief Deputy Marshal. 


4 Return to Writ of Habeas Corpus. 

Filed in Open Court, January 6, 1914. 
******* 

The respondent, Aulick Palmer, Marshal for the District of Colum¬ 
bia, has now here before the court the body of W. W. Wheeler, in 
accordance with the commandment of said writ of habeas corpus, 
and for cause of his detention shows as follows: 

That on the 31st day of December, 1913, the Chief Justice of this 
Court issued bis warrant to respondent for the arrest of said Wheeler, 
in response to a request from the Governor of the State of Pennsyl¬ 
vania, charging said Wheeler with the crime of Conspiracy to De¬ 
fraud, committed in Pennsylvania on or about the Fifteenth day of 
October, 1913; that thereafter, on the fifth day of January, 1§14, 
this respondent arrested the said Wheeler and took him before the 
said Chief Justice, who thereupon inquired into the matter and de¬ 
termined that the said Wheeler is a fugitive from the justice of the 
State of Pennsylvania and made his order directing that respondent 
turn over the said Wheeler to the Agent of the State of Pennsylvania 
appointed for the purpose of receiving him, and respondent says that 
he now holds the said Wheeler under and by virtue of said warrant 
of arrest and said order for the purpose of turning him over to the 
State of Pennsylvania. 

Respondent prays that the said warrant and order and the other 
papers in said requisition cause, No. 385 in this Court be read and 
taken as a part of this return. 

AULICK PALMER, 

United States Marshal for the 

District of Columbia, 

By C. R. SHERWOOD, Jr., Deputy. 
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5 District of Columbia, ss: 

I, Aulick Palmer, United States wiu’ofTabeas^orlTus by^ae 
have read the foregoing ^e urn f tliat the matters and facts 

S=— - r ““ 1 “lT™eb. .«, 

Bv C. R. SHERWOOD, Jr., Deputy. 

" Subscribed and sworn to before me this 6" day of January, A. D. 

1914 j. r. YOUNG, CVk 

[seal.] ^ y d. CUNNINGHAM, 


Requisition. 

Filed December 30,1913. 

Commonwealth of Pennsylvania, 

[l s.] Executive Department: 

The Governor of the State of Pennsylvania to the Chief Justice of 
the Supreme Court of the District of Columbia: 

Whereas, It appears by copy of 

6 

that A. G. Macke}, and • , . ■v t ppr fifv to be a crime 

the crime of committed in the County of Allegheny 

under the Laws of this rpri re«ented to me that they have 

in this State, and it h a ™g P have taken refuge in the 

fled from the justice of this otaxe ai 

District of Columbia revisions of the Constitution and 

Now therefore, pursuant to the P a( j e an( j provided, I do 

the Laws of the 1 nited States \ { , and w W . Wheeler be 

hereby require that the said A. G. who ig hereby aut hor- 

>» •»*-< r*™?"'-™' lt,CT * 

to be dealt with according p , a ea | 0 f the State, at the City 

aw - - - - - - 

one thousand nine hundred and thirtee . J0HN K TENER. 
[seal.] 

By the Governor: 

ROBERT McAFEE, 

Secretary of the Commonwealth. 
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7 To Honorable John K. Tener, Governor of Pennsylvania: 

The petition of Richard McCormick of Pittsburgh, in the county 
of Allegheny State of Pennsylvania, respectfully represents: 

That A. G. Mackey and W. W. Wheeler, stand charged, as ap¬ 
pears by the annexed certified copy of Information and Indictment, 
with the crime of Conspiracy to defraud, committed in the county of 
Allegheny, State of Pennsylvania, on or about the 15th day of 
October, A. D. 1913 ; that the said A. G. Mackey and W. W. 
Wheeler, wa& in the said county and State at the time of the commis¬ 
sion of the said offense; that before an arrest could be made, to wit, 
on or about the 15th day of October, A. D. 1913, they fled from the 
State of Pennsylvania, and are now, as your petitioner verily be¬ 
lieves, in the District of Columbia, U. S. A. fugitives from the justice 
of this State, said belief being founded on the following informa¬ 
tion, to wit: Telegram from Supt. of Police, Washington, D. C. to 
Thomas A. McQuaide, Supt. of Police, Pittsburgh, stating defendants 
are under arrest in the City of Washington, D. C.; that the said 
fugitives are now desired in order that they may he tried for the 
commission of the said crime; that there is sufficient evidence, that 
can and will be produced at their trial, to justify their conviction; 
that any delay which may have occurred in the prosecution of said 
offense was unavoidable for the following reasons, to wit: Defendants 
absconded before an arrest could be made. 

Wherefore your petitioner prays that a requisition may 

8 issue, directed to the Chief Justice of the Supreme Court of 
the District of Columbia, for the arrest and delivery of the 

said fugitives, and that Peter P. Shevlin, Detective, of the county of 
Allegheny, State of Pennsylvania, may be appointed Agent on be¬ 
half of said State to go after, receive and return them, the said A. G. 
Mackey and W. W. Wheeler, to the said county of Allegheny for 
trial. 

RICHARD McCORMICK. 

State of Pennsylvania, 

County of Allegheny, ss: 

Richard McCormick being duly sworn (or affirmed) doth depose 
and say that the statements contained in the foregoing petition are 
true, that the application for a requisition is made in good faith, and 
not for the purpose of enforcing the collection of a debt or for any 
private purpose whatever, but with a view to prosecute to conviction 
the charge against said fugitives, and that the agent named has no 
private interest in the arrest of the said fugitives. 

RICHARD McCORMICK. 

Sworn to (or affirmed) and subscribed before me, this 13th day of 
December A. D. 1913. 

[seal.] WILLIAM H. COLEMAN, 

Clerk of the Court of Quarter Sessions . 
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WISE WELL WHEELER ^ S. 


t aihi;™ \ Rlnkelev District Attorney, in and for the 
9 county of Allegheny, State of Pen ^ y ^ a "^ehtheTregoing 
SffiKSTSS: approve of said applica¬ 
tion, and 1 do further <erP ^ ' , SDe n e< } 0 f the persons for whom 
1. That the full name, properl\ speiuu, o \ vhee j er an d the 

extradition is asked are '^Lpi^peterVShevlin, Detective, who is a 
resident 5 pXbu$ P in 'he county of Allegheny State of Penn- 

Sy ? That in my opinion the ends of 

fU f t That e itehfve 1°have ‘sufficient evidence to secure the convrc- 
,io " tfttton named as agent is a proper person, and that 
he 5 ha 4Ct SomefawUatio h n fugitives 

WJJ SiSSS^p^^ - 

in S°ThrtSta appStbn k not made for 

Z S£Sn°n»“pM SrVw-* «* »”>“ I*" - ”* 

&'rfS? ^ »”a fugiUv*. ^ i» o»- 

.« TJsSSi SiXSSf t -n 

unavoidable for the reason defendants absconded 

could be made. , „ wn „ s attending the extradition of 

1 *» <*• ,h< 

proper means to obtain them. WILUAM A BLAKELEY, 

District Attorney in and for the County of Allegheny. 


Information. 


b. _In filling out this blank, follow the Words of the Act of 

Assembly strictly. 


Commonwealth of Pennsylvania 

VS. 

* p ackey and W. W. Wheeler. 
R. L. Anderson, A. O. mackey, auu 


County of Allegheny, ss. . , . 

Mm m. .k. 

County of Allegheny, according to law, deposes and says that 

«■« S*». U. 1M. 
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of October, A. D. 1913, defendants aforesaid did on the above date 
and before and after said date at the City of Pittsburgh, Pa., conspire, 
combine, confederate and agree together to cheat and defraud Mellon 
National Bank of Pittsburgh, Pa., and others of their moneys, goods, 
chattels and other property and by other dishonest malicious 
11 and unlawful acts, deprive, cheat and defraud the said 
Mellon National Bank and others as aforesaid of their 
moneys, good*, chattels, etc., by representing that they had the 
authority to collect checks for the National Rivers and Harbors Con¬ 
gress forged names of the aforesaid and cashing same. 

^ his information made on information received. Complainant 
therefore prays and desires that a warrant may issue, and that de¬ 
fendant may be arrested and held to answer this charge of Con¬ 
spiracy to defraud, and further deponent saith not. 

RICHARD McCORMICK. 


Sworn to and subscribed before me, this 30th day of October 
A. D. 1913. J 


P. J. McINERNEY, Alderman, [seal.] 
My commission expires 1st Monday January, 1914. 


Transcript of Docket. 

Commonwealth 

vs. 

R. L. Anderson, A. G. Mackey, and W. W. Wheeler. 
Charge: Conspiracy to defraud. 

Warrant issued to Joseph Contosta October 30th, A. D. 1913, on 
oath of Richard McCormick, November 25th, A. D. 1913. 

******* 

On the part of the Commonwealth, the following witnesses 
12 were produced, sworn and examined, viz: After diligent 
search and inquiry, defendants cannot be found within my 
bailiwick,* So Answers. 

JOS. CONTOSTA, Constable. 

* * * * * * * 

State of Pennsylvania, 

County of Allegheny, ss: 

I hereby certify that the foregoing is a true and correct transcript 
from my docket, and that the recognizances attached to the return 
in this case w r ere duly taken and acknowledged before me. 

P. J. McINERNEY, Alderman, [seal.] 
My commission expires 1st Monday in Jan’y, 1914. 






WISBWBLX WHEELER VS. 

Warrant. 

ClTY " ■*“*>*"*' * . M Jo ^. v>tl Contotta or non 

The co.n,o„«.UI. ot r.o».>"»“ “ 

Constable: 

We^eommand you That\^e tl 

5sw b« s.*4r^sa?,i 

M , c—— •«- M “7 J “” ar, ■ 

J (Endorsed-.) 

_ , 101 o after diligent search and inquiry, 

J2Z-22&& -* - 

Indictment. 

- *• ^r.< r ^ oLS “ “ r s “ s ” 

inquiring in ®J d M { emn affirmations, ^^^wheeler, late of the 

&> « S SSlS^to 

14 the C y , _ an( j arms and a falsely and mat 1 ' 

ciously conspire an & moneys, chattels a there 

Sfa -f r< ^trS 

tA s asFttjj-a pfi.’Wii? *■ ^ 

A3S d e SS n of S the Commonwealth of ^^^KELEY, 

“ ^ Dutrict AttlS /«■ W” C<ymty ‘ 

TeSt ^ffiDM^ORMIC K . 

W. R. MURPHY. 

sworn by me, JOHN DIMIINU- Foreman. 
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The Commonwealth of Pennsylvania, 

County of Allegheny, ss: 

I, William H Coleman, Esquire, Clerk of the Court of Over and 

Peace*'for fhf ^ eneral Jail Dehvery and Quarter Sessions^ of the 
Peace for the County of Allegheny, do certify that the foregoing 

is a true copy of the whole Record in the cause wherein the Cknm 
monwealth of Pennsylvania is Plaintiff and Robert L. Ander- 
15 f q “ et 4 « defendant-; of Number 127 December, Sess., 
in the fW “<• f n ’ T^ d compete as the same remains on file 
0.,flrfer C qe?- f Tern } m er and General Jail Dehvery and 

Se there Sd! f ° r the Count y of A11 egheny in the 

., Testimony Whereof, I have hereunto set my hand and affixed 
the seal of the said Court this 13th day of December, in SifX 
of our Lord one thousand nine hundred and thirteen. ^ 


WILLIAM H. COLEMAN, Clerk. 


[seal.] 

County of Allegheny, ss: 

I, John A. Evans, Judge of the Court of Oyer and Terminer and 
General Jail Delivery and Quarter Sessions of the Peace in and for 
the County of Allegheny, do certify that the foregoingRecord and 
Attestation, made by William H. Coleman, Esquire, CleT of the 
Dourt, whose name is thereto subscribed and seal of office 

*1 n d TW? m dU wk mi ’ i“4, made hy the P r °P« r officer. 

, n /wtamony Whereof, I have hereunto set mv hand this 13th 

feisste in the year ° f ° ur L - d «• thoU n d d i s 

J. A. EVANS, [seal.] 

President Judge. 

County of Allegheny, ss: 

1 n ly Wl l h m m Colen } an > Esquire, Clerk of the Court of 
Oyer and Terminer and General Jail Delivery and Quarter 
Sessions of the Peace in and for the County of 411eehenv 

Hon ° rable ^ ohn A - Evans > b >' "-Lm The forego- 
mg Attestation was made, and whose name is thereto subscribed 

was at the tame of making thereof, and still is, a Judge of the Cmmt 
of Oyer Mid Terminer and General Jail Delivery and QuLterSef 
sions of the Peace in and for the County of Allegheny dulv com¬ 
missioned and sworn; to all whose acts, as such full faith and 

assisewhere. nd ° Ug t0 ^ glV6n ’ aS wel1 in Jud£ato! 

J n Test ™ony Whereof, I have hereunto set my hand and affixed 
the seal of the said Court, this 13th dav of DecmWT?i. 
of our Lord oncthousand nine hundred and thirte^ ’ * y 


[seal.] 


WILLIAM H. COLEMAN, Clerk. 


2—2666a 





WISE WELL WHEELER VS. 

Order for Warrant of Arrest upon Region. 

Filed December 31, 1913. 

. Coott „ ,h« District .< <**»«.. - 
In the Supreme Court o 

Ho. 385. Requisition Docket. 

ln re the State of Pennsylvania 

VS 

„ j \xr w Wheeler. 

A. G. Mackey and W. w. 

The Governor of the State 

.. g?“I Decomber, 1913 forW. W. Wheeler, 

Agent of said State, of ^ County of Allegheny. . 

SSfiSS -f (oSe^dlV^nuary, 1914), to be dealt 

harry m. clabadgh^ 

Order Continuing Hearing. 

Filed January 2, 1914- # 

♦ ^ 

♦ * * , n iqu hereby ordered that 

It is this second ^Sd matter lie, and hereby is, continue 

the hearing in the a o’clock A. M. abAUGH, 

until Januan- 5,1914, at haRRY m . CLABAUUn^.^ 

• ^ n» to A. G. Mackey. 

Order Denying Requisition as to A 

Filed January 5, 1914- ^ # 

*• STSS £i^Sfgjll 

i q States Attorney from William A. which let- 

da > o{ ^UeJheny County Pennsylvania a copy d w A 

Attorney of AUeg and the signature oi Agent of 

fi £S£%*** “ lta 

that the said A. G. MacKey 
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ities of the State of Pennsylvania, the requisition herein for the sur¬ 
render of the said A. G. Mackey is denied and it is so ordered. 

HARRY M. CLABAUGH, 

Chief Justice. 

Copy. 

Allegheny County. 

Office of the District Attorney, Pittsburgh, Pa. 

January 3, 1913. 

H. Bruce Howe, Esq., U. S. District Attorney, District of Columbia. 

Dear Sir: In the matter of the application for the extradition 
of A. G. Mackey et al., would say that Mr. Mackey came to our 
office on Saturday and gave bond with sureties to appear and 
19 answer the charges against him. 

Yours very truly, 

WILLIAM A. BLAKELEY, 

District Attorney. 

Order to Surrender the Prisoner to the Agent of said State. 

Filed January 5, 1914. 

******* 

The Governor of the State of Pennsylvania having made his de¬ 
mand for the person of said defendant, and said defendant having 
been ^rested and brought before me by the United States Marshal 
for said District, upon warrant issued herein by virtue of the author¬ 
ity vested in the Chief Justice of the said Court by act of Congress, 
and being satisfied, after a hearing duly had, that the prisoner is 
the identical person mentioned in said requisition, it is therefore, 
the 5th day of January, 1914, ordered that the said W. W. Wheeler 
be surrendered to Peter P. Shevlin, the Agent of said State, by him 
to be conveyed to the County of Allegheny, in said State, there to 
answer the charge of Conspiracy to defraud, set forth in said requisi¬ 
tion. 

HARRY M. CLABAUGH, 

Chief Justice of the Swpreme Court, D. C. 

20 Warrant of Arrest upon Requisition . 

Filed January 5, 1914. 


The President of the United States to the United States Marshal for 
the District of Columbia, Greeting: 

The Governor of the State of Pennsylvania having made demand 
upon the Chief Justice of said Court for the delivery to Peter P. 





WISEWBU- WHEELER VS. 

id'&Sj Sf D t»S-“ X*/< '£Vh‘» b S: SVE 

Sy"X«“« d f StriSXrwU* «“j «*'"« 

i|E-« £~rr SVw^, *- - 

£« u.te->«■!'- itb ''“' ii ' ,e H?RKV M. CI-ABATOH^ 

Witness. 

By order of the Chief Justice. 

[seal.] 

TeSt T R YOUNG, clerk, 

By F. W. SMITH, Assistant Clerk. 

(Endorsed:) Issued Dee’r 31, 1913. 

Marshal's Return. 

J»'y5.W«- ABI.ICK PALME^ W 

c. R. s. 

Warrant of Arrest upon Requisition- 

Filed January 5, 1914. ^ 4 

* * U» UnM ^ *•“ M ” > “' ,0r 

Tl d»e Wstrict of 0 'i , a"'Mo^f ; o..Oo^ having made d.inaod 

jrrs r syfcTJS &«. «;xsir £ 

gs;'.ra..»«»X i«j. ^ys; 

State and^taken -e^ immediately^ with this writ, 

youare hereby c ^ to bnng him toeetn^ at th 

teethe Chief Justic^of the Supreme C rf Washington , then and 

„ #eAU0H 

Witness: HARRY M. CUABAUGH^ 


By order of the Chief Justice. 

Test: 

[seal. J 


X v — 

T R YOUNG, Clerk, 

-I 

(Endorsed:) Issued Dec’r 31,1913. 
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Marshals Retwm. 

Cepi Jan’y 2, 1914. 

AULICK PALMER, 

_ U. S. Marshal. 

C. R. S. 


Memorandum. 


su/etyteken’ald 1 ^" 0 ^ 128 " 06 $1 ’°° 0 M - 


Motion to Amend Record, See. 

Filed January 20, 1914. 

In the Supreme Court of the District of Columbia. 
Habeas Corpus. No. 598. 


Wisewell Wheeler 

VS 

AVlick Palmer, U. S. Marshal for the District of Columbia. 


Now comes the petitioner, Wisewell Wheeler, and moves the 

28 PCfir a T£ d r h fi reCOrd j n the above cause by permitting 

23 the filing of the following demurrer to the return of the Re- 

• , s P° n dent as of January 6, 1914, being the date of the hear¬ 

th! demumrffl^r^d return* 1110 "’ ^ return made thereto and 


Demurrer. 

And now comes the petitioner and demurs to the return of the Re¬ 
spondent, and says that the same is bad in substance. 

J. B. STEIN, 

Atfy for Petitioner. 

Axft4 ,,w h ,r * u “ i in 

Sttte" f P.rnXn”®' 1 "'"" “* “ y “» 

Second. That the indictment in question does not legally set 
fol ib a crime against the Laws of the State of Pennsylvania 

on thela^crfTe LriT 8nd 8Uffident reaS ° nS laW appearin S 

United States Attorney for the District of Columbia. 

Sir: Please take notice that I shall call the above motion to the 
attention of the Chief Justice on the 23d day of January, 1914. 

J. B. STEIN, Atfy. 









WISEWELL WHEEL*®. vs - 

L4 

Order Amending Final Decree. 

Filed in Open Court January 23, 1914. ^ 

w K r rSsfa.'Ws 

££'»»>» 3 ^ **' *" d ,l ” *“ “ 

judged and dec , ’ a d as follows: , Chief Justice on 

hereby amended to a ^ ^ hearing before * h * ® of t he Re- 

This mat er ^ ,,f Habeas Cor P.“, s, T> t ® rn bv the Petitioner, 

the petition, tn demurrer to said Retu . j t j s this 

spondent thereto, and the a considered by the Court, 

and the same haying ton duly ^ L as of theSth^^ 

23rd ^yofJao lhe ’Court’ordered, adjudged an hearin g thereof 
January It' 1 - 4 •, V, mP j s as of the date oi i' 1 ' , that the 

Demurrer be» th g ^ ; r ordered, adjudged and <1^ ^ 

By the Court: HARRY M. CLABAUGH^ 

• hereby allowed to stand. 

“^•cU. harev m. clamooh^ 

Memorandum. 

28 1914 -Appeal bond $50 with Frank Fra^no as 
January 28, 

surety approved and filed. 

Asdgnment of Errors. 

Filed February 28 , 1914 . ^ , 

' o1 ' 

l0 Thf erred, ^ ^ indictm ent legally set forth a enme 
-SfKSafi? Khe SSSSEt?* forth a crime against 


I 
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JuL '„f»« din8 *" ,8 ' d ' b "*« « -«• - « «• 

F0U ^', In ove rniling the demurrer, dismissing the petition 
26 • enf remapdlng the P etltlone r to the custody of respond- 

J. B. STEIN, 

Attfy for Petitioner. 

Designation of Record by Appellant. 

Filed February 28, 1914. 

* * * * * 

Fbe ?Pf ellant ’ Wtsewell Wheeler, hereby designates the following 

SS\? £"<SA "*““*• •< ■» & 

1. The Petition. 

2. The Writ of Habeas Corpus. 

PaLe? Ra 150 ^ ^ ° f C ° rpUS by Aulick 

1 ,p['® Indictment contained in requisition cause number #385 

5. The demurrer of the petitioner to the above return. 

6. Decree of January 23, 1914, overruling the demurrer dis- 

appealf P<3t,tl ° n ’ remanding the Petitioner and thTnrting of 

7. Memo, of Recognizance on appeal. 

8* oi appeal bond for costs. 

9. Assignment of errors. 

J. B. STEIN, 

Attfy for Petitioner. 

^Aclcnowledged service of the above this 28th day of February, 

WALTER BRUCE HOWE 

Ass’t U. S. Attfy, D. C. 

Designation by Appellee, 

Filed March 6,1914. 

******* 

The appellee hereby designates the following parts of the record 
to be included in the transcript of record to be*sen tin tV ^ , 
Appeals in addition to the parts designated by appellant. ** ° 

other papers forming the requisition papers in addition to 
th . e , mdictment designated by appellant in his fourth designation 
^d other papers being filed with requisition Cause No 385 g an d to’ 
corporated by reference in appellee’s return. d 

WALTER BRUCE HOWE, 

Ass t United States Attorney, D. C. 






„, ,h. .bov« » acknowledge! thi, a** day »< 

1914. J. B. STEIN, 

Att’y for Appellant. 

Memorandum. 

«» d “ 

28 Supreme Court of the District of Columbia. 

United States of A^ebica, 

District of Columbia, ss. 

/^i i f +v»o ^nnreme Court of the District of 
I, John R. Young, Clerk of the p paggs numbered from 1 to 

Columbia, hereby cer >> 8 ect transcript of the record, 

27, both inclusive, to be a true a filed copy of w ^ c h is 
according to directions of coun^t Nq 59g Habeas Corpus, 

>»• «•- » d «' " “ d 

19th day of March, 1914. 

rSeal Supreme Court of the District of Columbia.] 
ibeai V JOHN R. YOUNG, Clerk. 

Endowed on cowr: Distrirt d 

2666. Wisewell Wheeler app ll t f Appea i S) District of Co- 

Kbt r E- “ w - Hode “' e ‘" k ' 
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Court of Appeals, District of Columbia 


April Term, 1914 - No. 2666 

No. 10, Special Calendar 


WISEWELL WHEELER, Appellant. 

vs. 

AULICK PALMER, 


U. S. Marshal for the District of Col itnhia. 


No. 5 Special Calends 
October Term 19 U 


Appeal from the Supreme Court of the District of Columbia. 


BRIEF FOR APPELLANT 


STATEMENT OF THE CASE. 

This is an appeal from an order overriling the demurrer 
of the appellant to the return to the appellee and remanding 
the appellant to the custody of the I\ S. Marshal (rec. 14). 

The facts of the case are as follows: 

On the 5th day of January, 1914, the appellant was arrested 
by the appellee on a warrant issued by the Chief Justice in 
response to a request made by the Governor of the State of 
Pennsylvania, charging the appellant with the offence of 
conspiracy to defraud. The request of the Governor of the 
State of Pennslyvania was in the form of a requisition based 
upon an indictment, which is as follows: 

‘ ‘ A llegheny Connty, ss: 

The grand Inquest of the Commonwealth of Pennsyl¬ 
vania, now inquiring in and for the body of the County 
of Allegheny, upon their oaths and solemn affirmations, 
respectively, do present, That Robert L. Anderson, A. 
G. Mackey and \V. W. Wheeler, late of the County 
aforesaid, yeomen on the 15th day of October in the year 
of our Lord one thousand nine hundred and thirteen in 
the county aforesaid, and within the jurisdiction 
of this Court, with force and arms and at divers 


2 


other times and JfJ ^aliciSy 

ant agree together to cheat and defraud^one, RicW 

McCormick of his goods, moni ., unlawful 

property, and other d.shonest malmous.an^ ^ ^ 

acts then and then o > intent to defraud; contrary . 
Richard McC o ° f r X a ct “oft" General Assembly, in such 
‘ : e ,nade and pro^ided, ami against the. peace and 
d^dt of the Commonwealth of Pennsylvania. 

’ V ' \VM. A. BLAKELEY, 

District Attorney for Allegheny County. 


Test, pro respub. 
Richard McCormick. 
W. R- Murphy 
Sworn by me. 


JOHN HIMLING, Foreman." 


(Rec. page 8.) 

Thereupon the appellant filed his petition (rec. 1 - 2 ) » ‘J* 

1 , , District of Columbia, asking for the 

.™L «**»<*. »>«■* 

writ of habeas corpus. I ^ appellant being re- 

l^seYoiAaVin'tliTsum of *1,000.00, to abide the decision 

c« n si. -I«- “ nr " ,o 

the writ. 

The !fr :^n“ hI S Marshal for the 

District of Co.umhia i.as before the C- 

ment of Hid writ of habeas corpus, and for cause of h. 

detention shows as fojlou nx mbe 19 13, the Chief 
That on the 31st day^ ^ warrant t0 respondent 

Jutice o ■ Wheeler in responee to a request 

for the arrest of «id ^^.mvlvania, charging 

fr0I , n wL^leT wiTh fifcHme of conspiracy to defraud 
““ , « in Pennsvlvania on or about the 15 th day of 

MrrSi ®i2sru.>- 




quired into the matter and determined that the said 
Wheeler is a fugitive from justice of the State of Pennsyl¬ 
vania and made his order directing that respondent turn 
over the said Wheeler to the Agent of the State of Penn¬ 
sylvania appointed for the purpose of receiving him, 
and respondent says that he now holds the said W heeler 
under and by virtue of said warrant of arrest and said 
order for the purpose of turning him over to the State 
of Pennsylvania. 

Respondent prays that the said warrant and order 
and the other papers in said requisition cause Xo. 385 
in this Court, be read and taken as a part of this return. 

AUL1CK PALMER, 

Vnitcd States Marshal for the District of Columbia. 

(Rec. 3.) 

To the above return, the appellent filed bis demurrer, 
which is as follows: 

“And now comes the petitioner and demurs to the 
return of the Respondent, and says that the same is bad 
in substance.' 

Note: Among the matters of law to be argued in support 
of the above dtmurrer are the following: 

First. That the indictment does not set out any crime 
against the State of Pennsylvania. 

Second. That the indictment in question does not legally 
set forth a crime against the laws of the State of Pennsyl¬ 
vania. 

Third. Because of other and sufficient reasons in law ap¬ 
pearing on the face of the record. (Rec. 13.) 

The Court upon consideration of the petition, the writ of 
habeas corpus, the return of the respondent thereto, and the 
demurrer of the appellant to said return, overruled said de¬ 
murrer, dismissed the petition, discharged the writ and re¬ 
manded the appellant to the custody of the appellee. (Rec. 
14.) The petitioner duly appealed and was admitted to bail 
pending his appeal, and duly entered into a recognizance 
accordingly, and gave the necessary appeal bond. 
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assignment op errors. 

The Court erred: 

First In holding that the indictment legally set forth a 
crime against the laws of the State of Pennsylvania. 

Second. In holding that the indictment set forth a crime 
against the laws of the State of Pennsylvania. 

Third. In holding that the alleged charge or crime was an 
extraditable offense. 

Fourth In overruling the demurrer, dismissing the petition 
and remanding the petitioner to the custody of respondent. 

(Rec. 14.) 

argument. 

The assignment of errors present for consideration two 
principal questions, namely: 1. Whether or not a Judge may 
go behind the executive warrant and examine into the suffi¬ 
ciency of the indictment upon which the requisition is has,, 
and warrant issued, and 2, Whether or not the indictment 
in question charges the appellant with the commission of 
a crime as required by seetion 5278 and 5279 of the Revised 
Statutes of the United States, which ... this brief will be con- 
sidered together. 

The great weight of authority is that in Habeas Corpus 
proceedings a Judge or tribunal may go behind the executive 
warrant and examine into the sufficiency of the indictment 
or complaint upon which the requisition is based and warrant 
issued- and in case the indictment does not legally charge a 
crime, or is fatally defective, to discharge the prisoner. 

In Re Waterman, 29th Nev., 288. 

In Re Terrell, 51 Fed., 213. 

People vs. Brady, 56 N. Y., 182. 

Jones vs. Leonard, 50 Iowa, 106. 

In Re Mohr, 73 Ala., 503. 

People vs. Hyatt, 172 N. A., 176. 

People vs. Donohue, 84 N. ^., 438. 

Hyatt vs. People, 188, U. S., 691. 
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In Roberts vs. Reilly, 116 U. 8., page 80, tlie Supreme 
Court in passing upon the right of a Governor to honor a 
requisition and issue his warrant thereon says: “It must ap¬ 
pear therefore to the Governor of a State to whom such a 
demand is presented before he can lawfully comply with it, 
first, that the person demanded is substantially charged with 
a crime against the laws of the State from whose justice he 
is alleged to have fled by an indictment or an affidavit certi¬ 
fied as authentic by the Governor of the State making fhe 
demand; and second, that the person demanded is a fugitive 
from the justice of the demanding State. The first of these 
requisites is a question of law and is always open upon the 
face of the paper to judicial inquiry on application for writ 
of habeas corpus.** 


The Supreme Court further, in the case of Tinsley, vs. 
Treat, 205 U. S., page 20, discussing the extent to which a 
Judge may inquire into the sufficiency of the indictment in 
the matter of extradition says: “It lias been repeatedly held 
that in such cases the Judge exercises something more than a 
mere ministerial function, involving no judicial discretion. 
He MUST LOOK INTO THE INDICTMENT ANI) AS¬ 
CERTAIN WHETHER AN OFFENCE AGAINST THE 
UNITED STATES IS CHARGED, find whether there was 
probable cause and determine whether the Court to which the 
•accused is sought to be removed has jurisdiction of the same. 
The liberty of the citizen and his general rigid to be tried in 

a tribunal or forum of his domicile, imposes upon the Judge 


the duty of considering and passing upon these questions." 

This leads us to the disscusion of the second principle, 
namely: Does the indictment in question sufficiently charge 
the appellant with the commission of a crime to justify a 
judge or tribunal to order his removal to the demanding 
State. 

In an indictment for conspiracy to cheat and defraud 
(which is the same offence charged herein) the indictment 
must set forth the means agreed upon by the conspirators, as 
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s.t’T 1 - “ i::: »>■ ■*, *-; 

—«- "**5 - rr:^ 

indictment as a conclusion of law, men . 
a crime, dependent upon the means used. 

In he case of Commonwealth vs. Frey, ->0 Penn St. 246, 
the Court held in a prosecution for false pretenses, the nuhc - 

1«W .how what th, I.U. ” 

not error to quash the counts that are defective tin. ^ 

SP “ A count in an indictment for conspiracy is had which 
me re1v charges that the defendant unlawfully conspired o 
' cheat anddrfraud D. P. of his property. So is a count m 
which it is added that the accused in pursuance of such con- 
spiracv did fraudulently cheat and defraud said >• } ■ ot « 
monev In conspiracy it must be state,1 that the act on- 
spired to be done is in itself unlawful or that it is to be done 
by unlawful means; and in the last case the means» ««* b^ 
stated so that their unlawfulnesss may be seen. When the 
word used in an indictment to denote an offence are common > 
"d in a sense which does not necessarily import an offence 
and they are used without any qualifications, the ,ndictmo.it 
will be bad. though the same words in a more^ 
nical sense may describe a criminal act. State .. 

N --nTo;.ld 3 appear in the case of an indictment for conspir¬ 
acy that the object of the conspiracy was criminal or that the 
means to be employed in attaining it were criminal. The 
words to cheat and defraud without more do not necessarily 
Zt a criminal object when alleged as the purpose of a 
po imniracv ” State vs. clones, 13 Iowa, 269. 

jMifsai'SSL: ... 


means by which the object was to bo accomplished.** State 
vs. Mayberry, 48 Maine, 218. 

To defraud a person of bis money, goods or estate or cheat 
and defraud him of his money, goods or estate, or wrong¬ 
fully and wickedly to obtain his money or other property 
designedly and with intent to defraud is not necessarily a 
crime subjecting the perpetrator to punishment. An indict¬ 
ment therefore, charging a conspiracy to commit either of 
these acts without particularizing the object to be accom¬ 
plished or the means to be used is insufficient-.' State vs. 
Roberts, 34 Maine, 320; 16 Ind., 512. 

“Cheating and defrauding are punishable only when ef¬ 
fected by false tokens or pretenses. The words themselves do 
not import an offence and do not define an offence unless 
effected in some of the modes made criminal by Statute. An 
indictment for conspiracy to cheat and defraud must there¬ 
fore set out the false tokens and pretenses to be used effecting 
the contemplated fraud." Alderman vs. People, 4 Mich., 414. 

We therefore contend (and as borne out by the foregoing 
authorities) that the indictment in question is fatally defect¬ 
ive and does not necessarily cl rge a crime because it does 
not contain averments showing the means to be used between 
the alleged conspirators; the words cheat and defraud, stand¬ 
ing alone as they are, does not import an offence. The Court, 
therefore, reading the indictment can not sa > as a matt r ^ 
law that the appellant is necessarily charged with the commis¬ 
sion of an offence as required by sections 5278 and 5279, 
Revised Statutes of the United States. 


By the Act of March 31, 1860, the legislature of the State 
of Pennsylvania passed a law which permits the indictment to 
charge ail offence substantially in the language of the act pro¬ 
hibiting the particular crime alleged to have been committed. 
The appellee therefore contends that the indictment in ques¬ 
tion is substantially in the language of the Statute and such 
compliance is sufficient to cure any defects in the indictment 
that may otherwise exist. As we understand the act of 
1860, it is not to be presumed that this liberality of pleading 
is to be allowed or permitted in the prosecution of every stat¬ 
utory offence. In other words, the language of the Statute 
prohibiting the particular offence and prescribing the punish¬ 
ment will be sufficient in an indictment, provided the par¬ 
ticular Statute contains all the averments and statements 
which constitute the crime. Acts of cheating and defrauding 
or false pretenses are of such a nature which may or may 
net be criminal, dependent on the means used. Therefore 




the i al ,«nia«e of a statute which uses the wonts cheat and de¬ 
fraud to designate the offence without containing averments 
up"? MTS* allegation of cheating and defrauding is 

based will not be sufficient as an indictment. 

Under the Constitution of the I mted States and ] 
visions in the Constitution of the various States the accused 
is entitled to be informed of the nature and cause of the accu¬ 
sation against him, This provision being based on the jm- 
<iiimntion of innocence require such a certainty in the hh 
mentor* 1 information as will enable an innocent man to pn*- 
“ " f" r trial, but no greater particularity of allegation then 
Inav be of service to the accused in understanding the chargi 
and preparing his defence; and while all the elements of facts 
necessary 8 ?” the crime charged must be fitl y and clearly set 
nnt it is not necessary to allege matter m the nature 
dence or set out the means bv which the crime is accomplished 
•vtccs t F ACT IS ONE WHICH MAY be (RIMI- 
vat or otherwise according to THE CIRCUM¬ 
STANCES under which IT IS DONE. Cyc. Vol. 22, 

Pa H if within'ihe e power of the legislature to prescribe the 
form of the indictments or informations and such form mac 
omit averments regarded as necessary at Common Law, but 
the legislature while it may simplify the form of an indictment 
or information cannot dispose with the necessity of placing 
therein a distinct presentation of the offence containing a e- 
trations of all the essential elements. If the form provided 
does not sufficiently apprise the accused of the chargi- agams 
Ifm U is unconstitutional. See State vs. Froken, 148 Mo., 

U We C ther?fore 19 submd that the langiuage <°J 

S n K:^ritK^n£ X^Sin^ . 

if ^averment or essential elements of -id offence; and 
therefore and indictment following the words of this Statut 
in Margin- the offence of cheating and defrauding is 
Insufficient, "notwithstanding the Statirte which permits an 
• in drawn in the words oi trio otatuip. 

’"On The whole we respectfully submit that the Court below- 
erred in overruling the demurrer and remanding the appe- 
lant? and for that reason we ask that the judgement , of the 

Court below be reversed. 

Respectfully submitted, R gTRTN 

AHnr iirii far A nncUant. 
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BRIEF FOR APPELLEE. 


Statement of the Case. 

This is an appeal from an order (Rec., p. 14) overruling 
the demurrer of the appellant (Rec., p. 13) to the return 
of the appellee (Rec., pp. 3 and 4) to appellant’s writ of 
habeas corpus (Rec., pp. 2 and 3) dismissing the appellant’s 
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_ , R( , ul) i and 2) discharging the writ and re¬ 
petition ( •> PP custody of the appellee. 

manding appellantto the cus V of the Governor 

On December 30 1913 the r^q ^ apprehension 

of Pennsylvania (.Hec., P- ) T &f the gtate 0 f Penn- 

and delivery ot appe ee @ of the Supreme 

sylvania, « ^ Columbia. In accordance with 

Court ot the Dianct arrested by the appellee 

•“*rti? in *‘ P S„1«... d«y *«»>■“* «>“> ** 

on January o. lM ^ eofjm> and on January 

said petition oi a turu thereto. This return 

6, 1914, appellee filed* ^ uis ition of the Governor 

sets up for cause of deten cauge numb er 385 and 

of Pennsylvania the warrant of the 

the other papers in said case, a of Colum- 

Chief Justice of the ^ ^ January 5, 1914 

bia tor the ane. o f )>y t he Chief Justice of the 

(Rec., p. 1°). a “ t of Columbia for the surrender 

Supreme ^ a !lent of the Commonweatth of Penn- 

of the appe an whic h said warrant was issued pur- 

sylvania (Rec. P- L ), Governor of Pennsylvania in 

suant to the denu ^ gaid order of surrender was 

his said requisition and duly held on 

made after a ean rp () Gie return of the 

the 5th of January > ^ t he demurrer was overruled 

appellee the appe an j, appellant was ad- 

r> r, p sr sriTrAJS^ * «->»•» 

nutted to rol >v of the indictment (Rec., p. 8) 

«. and which » certt- 

which accompanied t . ^ thentic an d duly authenti- 

iic'l by ihc ’ , , „f the Commonwealth ol 

Pennsylvania, sets up & crime against the laws of 

sylvania or legally sets The requisition 

the State of Pennsyh an ( R - ^ ^ ^ crime 

• w , ,h.. .he *h^ d d ! d T X W oi the Mich 

of conspiracy to detraua. 
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ment with the exception of the certifications of the clerk 
and judge, is as follows: 

‘ In the Court of Quarter Sessions of the Peace for 
the County of Allegheny, of December Sessions, 
A. D. 1913. 

“Allegheny County, ss : 

4 i he Grand Inquest of the Commonwealth of 
Pennsylvania, now inquiring in and for the body of 
the county of Allegheny, upon their oaths and solemn 
affirmations, respectively, do present, That Robert 
L. Anderson, A. G. Mackey and W. W. Wheeler, late 
of the county aforesaid, yeomen on the fifteenth day 
of October in the year of our Lord one thousand 
nine hundred and thirteen in the county aforesaid, 
and within the jurisdiction of this court, with force 
and arms and at divers other times and days, before 
and after said date, unlawfully did falsely and mali¬ 
ciously conspire and agree together to cheat and 
defraud one Richard McCormick of his goods, 
moneys, chattels and other property, and other dis¬ 
honest, malicious and unlawful acts then and there 
to do, to the prejudice of the said Richard McCor¬ 
mick, and with intent to defraud; contrary to the 
form of the act of the General Assembly, in such 
case made and provided, and against the peace and 
dignity of the Commonwealth of Pennsylvania. 

“WM. A. BLAKELEY, 

“District Attorney for Allegheny County. 

“Test, pro respub. 

“RICHARD McCORMICK. 

“W. R. MURPHY. 


“Sworn by me, 

“JOHN DIMLING, Foreman.” 

The crime of conspiracy t«o defraud is defined by the 
Pennsylvania statute of March 31, 1860, chapter 374, sec¬ 
tion 128, Pennsylvania Laws 1860, page 413, Purden’s digest 
13th edition, volume 1, page 919. It is as follows: 
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udice of another th y^ ^ ^tenced to pay 

“not “ oeedin, iSt andjo 

confinement S'K or by simple imprisonment, 
not exceeding two years. 

Th. P»"f uJ'Sli, ^ 4», ftK 

3 ( 0 ,section 11, renn y in-29 is as follows: 

Digest 13th edition, volume 1, page 

“Section 11. Every indictment shall be deem^ 

and adjudged sufficient jj , g ° n the language of 

S r e rthe% a be d 

r 'jltjsJWiSss,—— k - tk ' 

jury. 

argument. 


™ X S" r V 

%—*»• 

Revised Statutes. 

AhKte when wi* th. «nt rt “<» 

hJff-*- ^rT b U“ cw 

Chief Jttatoce of t * Sup« ^ &nd subject t0 the order 

Columbia for the - ^ ^ agent 0 f 

PentySl Jbe -d warrant and order are set up in 
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appellee’s return to the writ. No question is raised by the 
petition, demurrer or record as a whole as to the form of the 
warrant and order, which are in fact in correct form. 

The warrant was issued pursuant to the filing of the said 
requisition, which requisition is set up in the return of the 
appellee to the writ herein. No question is raised by the 
petition, demurrer or the record as a whole as to the form 
of the requisition itself, which in fact and form meets the 
requirements of section 5278, Revised Statutes. 

The order of surrender recites: 

“That the prisoner is the identical person men¬ 
tioned in said requisition,” 

and recites that a hearing was duly had. These facts are 
not disputed nor is the question of identity raised by the 
demurrer nor is any question raised thereby as to the fact 
that appellant was a fugitive from the justice of Pennsyl¬ 
vania. Thus all questions are eliminated except whether the 
copy indictment which accompanied the requisition charges 
the appellant with having committed a crime. The re¬ 
turn of appellee sets up the said copy indictment, and it 
follows that if the indictment in form meets the require¬ 
ments of the law as to extradition the return is good and 
the demurrer was correctly overruled. 

II. 

The copy indictment substantially charges defendant with 
having committed a crime, and it therefore meets the re¬ 
quirements of section 5278, Revised Statutes. 

A comparison of the indictment with the Pennsylvania 
statute defining “conspiracy to defraud” shows that the in¬ 
dictment follows the statute word for word. The form of 
the statute requires no explanation to make it readily under¬ 
stood and on its face shows that appellant was charged with 


* 4 
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crime “in the broad and practical sense m which those 
e , ,, ( . understood.” Pierce vs. Creecy, 210 U. 

387 402 8 It shows on its face that appellant was substan- 
38/, 4UZ. n . tj n 405 Strassheim vs. 

tiaily charged with ^ ^ above cite d are au- 

thority "to the effect that the indictment herein is sufficient 
for the requirements of the United Stattes 

vr^correc^lv^ovemded ^rithout°examination into the ques- 
“The onlv safe rule is to abandon entirely the 

Set CiSSS 

m ‘‘?he eC CoSiion "does tot tejire^s an indis- 

c^hou p Kt %s iS^r^ran ’in¬ 

dictment of any kind. „ It *eq«fr» nothing more 

or bad. as a plead 

SS*T««»»">« T *» 
tt." wit i* lmpo * "T. 

courts in the the laws of States 

duty of a fn ^Xnce^ ™d criminal procedure 
with whose J' 11 '''' era t acquaintance. Such a 

they can ha\e intolerable burden, certain to lead 
duty would be an int .°' e . r ® , . th ; uft pride of the 

States and fruitful of miscarriages of justice. Id., 

p. 405. 

T . . however in the least conceded that the indict- 

JtXl voZi* open to successful attack by the ap¬ 
pellant in the trial court in Pennsylvania. 
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in. 

The indictment herein not only meets the requirements 
of Section o2?8. Revised Statutes, but is good under the 
Pennsylvania law,' 

Appellant in his brief, pages 7 and 8, contends that it 
is not sufficient to allege the acts of cheating and defraud¬ 
ing without averments upon which the allegation of cheat¬ 
ing and defrauding is based. The Pennsylvania case cited 
by appellant deals with a prosecution for false pretenses. 
The indictment herein is one charging conspiracy. That 
a distinction existed before the enactment of section 11 of 
the act of March 31, 1860, quoted in this brief at the end 
of the statement of the case, is clearly shown by the opinion 
in the case of Commonwealth vs. McKisson, 8 Sargeant & 
Rawle, 420 and 422 (1822). The following is a quotation 
from the statement of facts: 

“The second count charged, that ‘the said Arthur 
McKisson and William Rea, did unlawfully, fraudu- 
. j eceit ull ^, conspire, combine, confed¬ 

erate, and agree together, to cheat and defraud the 
said Jacob Shoemaker, jun., of the aforesaid heifer, 
of the value of twelve dollars, to the great damage/ 
&c” 

The following is the opinion of the court: 

“Gibson, J. —Tt is unnecessary to express an opin¬ 
ion on the first count of this indictment, as it is 
clear the second is good. The authorities relied on 
by the counsel for the defendants, relate to indict¬ 
ments for actual cheating; not to conspiracies to 
cheat. But between these, there is a plain difference. 
Where the crime is consummated, there must have 
been overt acts, as well as the employment of false 
tokens; and as these are essentially constituent parts 
of the offence, they must he set out; but in con¬ 
spiracy, the confederating is the gist of the offence, 
and as no overt act is necessary to complete it, none 
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| , i a i<i- and this much was determined in 
Cotton Tie Commonwealth. But there may be 
confederacies which are lawful; and you must there¬ 
fore -et forth some object of the confederates which 
it would he unlawful f- them to attain eit ««ng ., 

^ TSimS be attained by. the con, 

Wnation of individual “deralv its charlcter of 

guilt or'i nnnoence: and of the nature of such object^ 
and the bearing which the vamu^hinds^o^ U may 

have on the question in diffuent c. . wheJ £ it is 

Z1SI of an act which would he indictable, it 

m &. .f <i» 

tftVTJ7 rs stJHJvsS 

essentially and exc ^ u ^T. e •• ve( ^ precedents 

mating together; and this 0o * momveaHh . The 

[udg^t is rlver^d. and the record remitted to the 
court below. , remitted to the 

co^SrwX’^erTtJ on the indie, 

ment.” 


The ca»e of Commonwealth m Hadley. 13 Penn County 

Th ^ %ic n 189 (1889), is directly in point. This 
Court Reports, O . ndictment and later in 

^ oTjudgm^nt. The indictment contained two counts, 

one of which is as follows: 

.‘1 That II and M ‘did falsely and maliciously 
conspire and a ree ^ ftnd firm8 to this grand 

and numerous ott \ _ and chattels and 
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and unlawful acts to the prejudice of the said E. & 
Co. and divers other persons and firms aforesaid, con¬ 
trary, etc.’ ” 

The following is a quotation from the opinion of the 
court: 



“Mehard, P. J .—The motion in arrest of judg¬ 
ment, or rather to set aside the verdict so far as it 
places one-half of the costs on defendants, must 
in justice to defendants, he considered as though it 
were a motion to quash the indictment made before 
the jury was sworn. The question then is whether 
either count in the indictment charges an indict¬ 
able offense. 

“The first count in the indictment is in the words 
of sec. 128 of the Code March 31, 1860. 

“It comes, therefore, within the words of sec. 11 
of same code defining a valid indictment. 

“I think it is manifestly within its spirit also, and 
that it is sufficient even at common law. It alleges 
an evil act, to wit: That the defendants ‘did falsely 
maliciously conspire and agree/ This at common 
law is all that need be said of the act: Bishop Cr. 
PI. & Pr., vol. 2, secs. 204, 205. It also alleges an 
evil intent, to wit: that the purpose of the combina¬ 
tion w T as ‘to cheat and defraud * * * Wm. Ed¬ 

wards & Co. and numerous other persons and firms 
to the grand inquest unknown, of their moneys, 
goods, chattels and other property, etc.’ 

“These elements constitute the crime and therefore 
are all that it was necessary to allege: Bish. Cr. PI. 
& Pr., vol. 2, secs. 207, 208. It was not necessary 
to allege the means to l>e employed or the act done 
in furtherance of their unlawful purpose. 

“If the allegations made were true the defend¬ 
ants are guilty of criminal conspiracy even though 
they had not devised the means of executing it. 

“Moreover, the acts done in carrying out their 
purpose were not part of the conspiracy, but were 
onlv evidence of it. The first count was valid.’’ 

t/ 


A comparison of the count in the indictment in the 
Hadley case, supra, with the indictment herein shows that 





the identical form is employed. The section 11 referred 
to in the opinion of Mehard, P. J., is quoted in this brief 

at the end of the statement in the case. 

Ex Parte Reggel, 114 U. S., 642, is also closely in point. 

In that case Reggel obtained a writ of habeas corpus after 
arrest on the warrant of the Governor ot Utah, which re¬ 
cited the requisition of the Governor of Pennsylvania, which 
represented that Reggel stood charged in Pennsylvania with 
the crime of obtaining goods by false pretenses, &c. Reggel 
appealed from the order denying his application to be dis¬ 
charged The statement, of facts in the report of the su¬ 
preme Court of the United States sets forth the Pennsylvania 
indictment against Reggel, the Pennsylvania statute defin¬ 
ing the crime and also section 11 ot the Pennsylvania ac 
of March 31. 1860. which is quoted in this brief at the 
end of the statement of the case. The following is a quota¬ 
tion from the opinion of the court, pages 650 and 6ol: 

“Another proposition advanced in behalf of ap¬ 
pellant is, that the indictment which accompanied 
the requisition does not sufficiently charge the com- 
mission of any crime; of which fact It was the duty 
of the Governor of Utah to take notice, and winch 
the court may not ignore in determining whether 
the appellant is lawfully in custody. In connection 
with this proposition, counsel discusses, in the light 
of the adjudged cases, the general question as to the 
authority of a court of the State or Territory in 
which the fugitive is found, to discharge him from 
arrest, whenever in its judgment, the indictment, ac¬ 
cording to the technical rules of cnminal pleading, 
is defective in its statement of the crime charged. It 
is sufficient for the purposes of the present case to. 
say that, by the laws of Pennsylvania, every indicU 
ment is to be deemed and adjudged sufficient and 
wood in law which charges the crime substantially 
in the language of the act of assembly prohibiting 
its commission and prescribing the punishment there¬ 
for or if at common law, so plainly that the nature 
of the offence charged may be easily understood by 
the jury and, that the indictment, which accom- 
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panied the requisition of the Governor of Pennsyl¬ 
vania, does charge the crime substantially in the 
language of her statute. That Commonwealth has 
the right to establish the forms of pleadings and pro¬ 
cess to be observed in her own courts, in both civil 
and criminal cases, subject only to those provisions 
of the Constitution of the 1 nited States involving 

rt» , ^ a .i TT . _? ert\ and property in all the 

States of the Union. 


IV. 

The judgment and order appealed from should be af- 
firmed. 


Respectfully submitted, 

CLARENCE R. WILSON, 

L nited States Attorney for the 
District of Columbia. 
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